What is a Motion to Reopen and Rescind an In Absentia Order? 



INA 


Notice 

239(a)(l)-(2) 


May be filed at any time “if the : |jj | 
alien demonstrates that he or she 
did not receive notice in 
accordance with section 239(a)( 1) $ I 

or (2) of the Act, or the alien M | 
demonstrates that he or she was in If 3 
Federal or state custody . . . See *3 | 
INA § 240(b)(5)(C)(i) (ii), 
(c)(7)(C)(iii); 8 C.F.R. If! 

§ 1003.23(b)(4)(h). || 

Facts in affidavit as true unless 
inherently unbelievable. Bhasin v. 
Gonzales, 423 F.3d 977 (9th Cir. 2005). 


v 


Exceptional Circumstances 

INA § 240(b)(5)(C)(i), (e)(1) 


\ 


Must be filed within “180 
days after the date of the 
order of removal[.]” INA 
§ 240(b)(5)(C)(i) 


Ineffective Assistance of Counsel 

Matter of Lozada, 19 I&N Dec. 637 (BIA 1988). 
Equitable tolling is available. See Avagyan v. 
Holder, 646 F.3d 672 (9th Cir. 2011). 


Sua Sponte Reopening 

8 C.F.R. § 1003.23(b)(1); see 
Bonilla v. Lynch, 840 F.3d 575, 
581 (9th Cir. 2016) (explaining 
that the court of appeals retains 
jurisdiction to review legal and 
constitutional error on which 
the IJ may have based a 
decision). 
























Motion to Reopen After Final Administrative Order of Removal 



Petition for Review to Ninth 
Circuit 

See INA § 242 


Abuse of Discretion 
See Toufighi v. Mukasey, 538 
F.3d 988 (9th Cir. 2008). 


No Review of Sua Sponte 
Decision, see Ekimian v. INS, 
803 F.3d 1153, 1160 (9th Cir. 
2002 ), except for errors of law 
or constitutional 
interpretation. See Bonilla v. 
Lynch, 828 F.3d 1052 (9th 
Cir. 2016). 


Adjudicated/Unadjudicated Form 1-130 (Visa 
Petition) 

See Singh v. Holder, 111 F.3d 647 (9th Cir. 
2014); Tadevosyan v. Holder, 111 F.3d 647 (9th 
Cir. 2014); Matter of Velarde-Pacheco, 23 I&N 
Dec. 253 (BIA 2002). 


Review of IJ Decision if BIA 
adopts it in whole. See Abebe 
v. Gonzales, 432 F.3d 1037, 
1039 (9th Cir. 2005). 


Review of BIA & IJ decision 

Prima Facie Eligible for Relief See i s BIA adopts adds 

' Cir. 2004). 


















